ALM v Bladon (2002) IRLR 807


Procedure: Court of Appeal hold that ET must first decide if a protected disclosure has been made and, secondly, whether it caused the reprisal. To this end should hear the relevant evidence and recommend that directions hearings should identify the issues in dispute and to agree the evidence to be called are. Disclosure: EAT hold that a disclosure to a non-prescribed regulator within 10 days was reasonable. Evidence: EAT take a common-sense approach as to whether the wider disclosure was of substantially the same information.

ALM ran a number of nursing homes. Two months after employing Bladon as a charge nurse in one home, he was asked to act-up as matron. While doing so, he wrote to the Managing Director (MD) with several concerns about care standards and personnel issues. Ten days later and before there had been any formal response from ALM, Bladon disclosed his developing concerns to the Social Services Inspectorate (SSI) as he thought conditions at the home were worsening. [NB The SSI is not a PIDA prescribed regulator]. The SSI’s investigation found some substance in 4 of the 6 concerns Bladon had raised. At the same time, the MD disciplined Bladon for his own poor care standards, issued him a written warning and denied him an appeal against it. A week later the MD dismissed Bladon. The ET, having heard evidence from the MD but not from ALM’s three other witnesses, held that Bladon’s whistleblowing to the SSI was protected as a wider disclosure under PIDA and had caused the reprisals. The ET awarded £23,000 (£10,000 for detriment and £13,000 for unfair dismissal). ALM’s appeal to the EAT was dismissed as it held that Bladon’s whistleblowing to the SSI had been reasonable and that it had been of substantially the same information as he had raised with ALM. The EAT, however, declined to hear evidence questioning Bladon’s good faith and rejected a belated attack on the impartiality of the chairman of the ET. ALM took its case to the Court of Appeal (CA) asserting that its other witnesses’ evidence would have questioned whether Bladon had acted in good faith and whether his disclosure to the SSI was in fact reasonable. As an example, ALM referred to evidence that the day before his dismissal Bladon had been seeking evidence from staff in another home to have ALM closed down. The Court of Appeal ordered a rehearing, holding that the ET had erred in refusing to hear evidence from the other ALM witnesses. CA stressed that an ET must first decide whether there had been a protected disclosure and, if so, whether it had been the cause of the reprisal. CA recommended that tribunals hold directions hearings in advance of PIDA cases to identify the issues in dispute and to agree the evidence to be called.
Almond v Alphabet Children’s Services (2001)

Detriment: Offer of less work to a casual worker was a detriment

Almond was a casual worker at a care home. ET held that after she made a protected disclosure (though to whom or about what is not stated in the summary decision), the care home offered her less work than they had previously. The ET found that this was a detriment and awarded her £1,000.
Brothers of Charity Services Merseyside v Eleady-Cole (2002, EAT/0661/00)

Disclosure: Concern raised through Employee Assistance Programme protected as if made to employer. Causation within first year: where the tribunal rejects the employer’s explanation, it should clearly set out its reasons and the relevant facts.

Shortly after starting at a charitable hostel as a support worker, Eleady-Cole raised a concern about pornography and illegal drugs. Eleady-Cole raised the matter through a confidential telephone support line operated by an Employee Assistance Programme (EAP) that the charity contracted with. The EAP reported the information to the charity, which carried out an investigation and suspended Eleady-Cole’s manager and a colleague (both of whom then left). Within a month - during which the new manager was unhappy with Eleady-Cole’s work - Eleady-Cole was informed he had not passed his probation due to concerns about his performance and standards. The Employment Tribunal having heard that in first two months the charity had viewed Eleady-Cole’s work very positively, decided that the disclosure was the reason for the changed attitude which led to Eleady-Cole’s dismissal. The EAT approved ET’s decision that the report via the telephone support service was a protected disclosure to the employer under PIDA 43C(2) as the EAP was contracted to pass on anonymised information about criminality to the charity. However EAT allowed the appeal and ordered a new hearing as it considered that ET had jumped to conclusions about BCSM’s change of view about Eleady-Cole’s work. EAT observed that the positive reports about Eleady-Cole had been made by the manager who had been implicated in Eleady-Cole’s whistleblowing and who then left, while the negative assessment had been made by an experienced manager who had been moved in a from another home. EAT said that where a dismissal takes place within the first 12 months and the ET rejects the employer’s stated justification for it, the ET should set out clearly its reasoning and the facts it is based on.
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